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INTRODUCTION
After careful and lengthy joint deliberations between Willie
Palmer, through counsel, the Augusta Circuit District Attorney’s Office,
and the Georgia Attorney General’s Office, the parties request that this
Court vacate the denial of the motion for new trial and remand this
case for the trial court to enter the parties’ consent judgment granting a
new trial. In making this request, the District Attorney’s Office and the
Attorney General’s Office, with all due respect for the jury’s verdicts
and sentences, respectively concede as part of their agreement certain
trial errors that warrant a new trial. This concession was not made
lightly, but with the overarching understanding of the State’s “solemn
obligation to seek justice in every case.” Davidson v. State, 304 Ga.
460, 469 n.9, 819 S.E.2d 452, 460 (2018).
In 2007, Palmer was tried for the murder of his wife, Brenda
Jenkins Palmer, and his stepdaughter, Christine Jenkins. See Palmer

v. State, 271 Ga. 234, 234, 517 S.E.2d 502, 504 (1999). Palmer asked
the jury to determine whether he was guilty but intellectually disabled.

See, e.g., T53:2206, 2258-59.1 The jury did not find him to be
intellectually disabled; and Palmer was convicted of murder and
1

The following abbreviations are used in citations throughout this
brief:
“R” – Record (volume, followed by page number)
“T” — Trial Transcript (volume, followed by page number)
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ultimately sentenced to death. R11:3773-74; R12:3867-70. Palmer filed
a motion for new trial raising the claims that are before this Court in
his brief in support of his direct appeal. R12:3894-96; R12:4058-2400;
R13:2401-4496; R14:4598-4744, 4747-50; Appellant’s brief. The trial
court denied Palmer’s motion for new trial on November 27, 2019.
R14:4883. Palmer timely filed his notice of appeal, and filed his brief in
support on June 26, 2020. R1:1-4; Appellant’s brief.
Subsequently, the parties conferred about the enumerations of
error and have reached a proposed agreement to have the Court
remand this matter for a new trial due to certain conceded errors. As
part of this, taking into consideration existing and prevailing law
regarding capital punishment and intellectual disabilities together with
Palmer’s current age of 68, while maintaining respect for the
seriousness of his alleged crimes, it was agreed that the option between
a life or a life without parole sentence was a necessary option on
remand. Current counsel for Palmer conferred with Palmer, advised
him of his rights and the District Attorney’s offer, and received his
explicit consent to the agreement. Consequently, the parties entered
into a consent judgment in which: the State would not seek the death
penalty; and Palmer would opt-in to a new trial with life without the
possibility of parole as a possible sentence. Attachment A; see

generally Kimbrough v. State, 300 Ga. 516, 796 S.E.2d 694 (2017);
O.C.G.A. § 17-10-7: O.C.G.A. § 17-10-16.

2
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BRIEF PROCEDURAL HIS TORY
Appellant, Willie Williams Palmer, was originally indicted by the
Grand Jury of Burke County on October 23, 1995, for two counts of
malice murder, two counts of felony murder, one count of burglary, one
count of kidnapping, one count of cruelty to children, one count of
possession of firearm during commission of crime and one count of
possession of firearm by convicted felon. R1:6-11. Following a jury
trial, Palmer was convicted as charged in the indictment and was
sentenced to death on November 12, 1997. R7:2295-301. This Court
affirmed Palmer’s convictions and sentences on June 1, 1999. Palmer v.

State, 271 Ga. 234 (1999). Palmer’s convictions and death sentences
were subsequently vacated during state habeas corpus proceedings due
to a Brady violation. Schofield v. Palmer, 279 Ga. 848 (2005).
Palmer’s retrial, which is the subject of the instant appeal,
commenced on August 13, 2007. On August 24, 2007, Palmer was
convicted as charged in the indictment. R11:3773-74. The sentencing
phase of Palmer’s trial commenced on August 24, 2007. At the
conclusion of the sentencing phase on August 24, 2007, the jury found
the existence of the following statutory aggravating circumstances
beyond a reasonable doubt: 1) that the murder of Christine Jenkins
was committed while the Appellant was engaged in the commission of a
burglary; 2) that the murder of Brenda Jenkins Palmer was committed
while the Appellant was engaged in the commission of a burglary; and
3) that the murder of Brenda Jenkins Palmer was committed while the

3
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Appellant was engaged in the commission of another capital offense, towit: the murder of Christine Jenkins. R12:3867, 3869. The jury
recommended two sentences of death, one for each count of malice
murder. Id. at 3868, 3870. The trial court then sentenced Palmer to
death. Id. at 3863-65. Palmer was further sentenced to twenty years
for burglary, twenty years for kidnapping, twenty years for cruelty to
children, five years for possession of a firearm during the commission of
a crime and five years for possession of a firearm by a convicted felon,
all to be served consecutively. Id. The trial court merged the two
counts of felony murder into the two counts of malice murder. Id.
Palmer filed a motion for new trial on September 27, 2007, and
amendments thereto on January 7, 2014, February 11, 2015 and
August 31, 2016. R12:3894-96; R12:4058-2400; R13:2401-4496;
R14:4598-4744, 4747-50. This motion, as amended, was denied on
November 27, 2019. R14:4883. Palmer filed a notice of appeal on
January 21, 2020. R1:1-4. Palmer filed his brief in this Court on June
26, 2020.
DISTRICT ATTORNEY CO NCESSION OF ERROR
Palmer argues in his direct appeal brief that numerous errors
were committed at trial by both the trial court and the State regarding
his claim of intellectual disability. See Appellant’s brief at 140-66, 24557. In sum, Palmer asserts that the jury was misinformed about the
correct definition of intellectual disability and his evidence in support

4
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was challenged in front of the jury by the trial court. The State has
already conceded some of these errors at the motion for new trial but
argued that individually they did not rise to the level of harm necessary
to warrant a new trial. However, since the trial court denied the
motion for new trial, this Court held for the first time that harm from
certain trial errors should be considered cumulatively. State v. Lane,
308 Ga. 10, 15, 838 S.E.2d 808, 813 (2020). Additionally, the United
States Supreme Court has issued two opinions regarding intellectual
disability since the trial and the denial of the motion for new trial that
are instructive and weigh against the State on appeal. See Hall v.

Florida, 572 U.S. 701, 134 S. Ct. 1986 (2014); Moore v. Texas, 139 S. Ct.
666 (2019). Based on this new precedent, and as part of its agreement
herein, the State concedes that when several of the errors are
considered together, the harm warrants a new trial.
The errors Palmer asserts—that are at issue in this joint
motion—are:
(1) The State argued an incorrect definition of intellectual
disability (Appellant’s brief at 140-57);
(2) The trial court provided an incorrect charge regarding the
definition of intellectual disability (Appellant’s brief at 15766); and
(3) The trial court referred to the testimony of a mental
health expert presented by Palmer as “useless” in open court
(Appellants brief at 245-57).

5
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There are other errors enumerated by Palmer; however, these are the
errors the State concedes.
This Court recently “abandoned” its “prior rule” that cumulative
error was not to be considered and held that “weighing prejudice
cumulative [was] simply a natural implication of the harmless error
doctrine.” State v. Lane, 308 Ga. 10, 15, 838 S.E.2d 808, 813 (2020).
The Court placed certain restrictions on this new rule to include that
the errors must involve “involve evidentiary issues.” Id. at 14
(emphasis added). Because the errors accumulated here concern the
jury’s determination of whether Palmer was intellectually disabled,
evidentiary issues are implicated.
As stated in the introduction, Palmer asked the jury to determine
whether he was guilty but intellectually disabled. See, e.g., T53:2206,
2258-59. In support, he presented two mental health experts who
provided testimony in support of his plea of intellectual disability. See
T52:1964-2050; T53:2100-172. During cross-examination of a mental
health expert, it was brought out that the state statute defining
intellectual disability did not specify an intelligence quotient number
for “significantly subaverage general intellectual functioning.”
T52:2035; O.C.G.A. §17-7-131. Also, during the testimony of one of
Palmer’s experts, the trial court questioned the expert as to whether
his testimony was helpful in determining whether Palmer was
intellectually disabled. T52:2050. In response, the expert testified that
he was “essentially useless” to which the trial court responded “[t]hat’s
6
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what I thought.” Id. During closing argument, the State argued that
because state law did not specify an intelligence quotient, the jury was
free to assign any number they chose—specifically that the jury could
determine Palmer was intellectually disabled if he had an IQ of “130”
or not intellectually disabled if he had an IQ of “30.” T53:2224-225.
The trial court mistakenly instructed the jury that the first prong of
intellectual disability was met if Palmer proved he had “sufficiently
limited general intellectual functioning” instead of the correct
definition of “significantly limited” with no further clarification.
T53:2258-259.
Following the trial in 2007, the United States Supreme Court
issued Hall v. Florida, 572 U.S. 701, 134 S. Ct. 1986 (2014) and Moore v.

Texas, 139 S. Ct. 666 (2019). In Hall, the Court was tasked with
deciding whether Florida’s strict 70 IQ score cut-off was constitutional.

Hall, 572 U.S. at 707 (“Florida law requires that, as a threshold matter,
Hall show an IQ test score of 70 or below before presenting any
additional evidence of his intellectual disability”). The Court explained
that while its decision in Atkins had left to the States … Atkins did not
give the States unfettered discretion to define the full scope of the
constitutional protection. Id. at 709. Moreover, while “[t]he legal
determination of intellectual disability is distinct from a medical
diagnosis, [] it is informed by the medical community’s diagnostic
framework.” Hall, 572 U.S. at 721. And the medical community had
long stated that IQ scores were “imprecise” and those individuals
7
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mildly intellectually disabled could have a “range” of IQ scores—which
the Court had previously explained was between “50” and “75.” Hall v.

Florida, 572 U.S. 701, 712, 719 (“The professionals who design,
administer, and interpret IQ tests have agreed, for years now, that IQ
test scores should be read not as a single fixed number but as a
range.”). Because Florida’s interpretation of its statute governing
intellectual disability was contrary to the majority of the courts’,
states’, and medical community’s definitions and “diagnostic
framework” the Court held Florida’s strict IQ cutoff was
unconstitutional.
Several months before the trial court in this case denied the
motion for new trial, the Supreme Court decided Moore v. Texas. The
Court again explained that [w]hile our decisions in ‘Atkins and Hall left
to the States the task of developing appropriate ways to enforce the
restriction on executing the intellectually disabled,’ [] a court’s
intellectual disability determination ‘must be informed by the medical
community’s diagnostic framework.’” Moore v. Texas, 139 S. Ct. 666,
669 (2019) (quotation marks omitted) (citation omitted) (emphasis
added) (quoting Moore v. Texas, 137 S. Ct. 1039, 1048 (2017)).
The State recognizes that this Court has not ignored the medical
community’s “diagnostic framework” in examining intellectual
disability claims. See, e.g., Stripling v. State, 261 Ga. 1, 4, 401 S.E.2d
500, 504 (1991) (citing Diagnostic and Statistical Manual, Version III,
36) (“Significantly subaverage intellectual functioning is generally
8
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defined as an IQ of 70 or below.”). Therefore, given the precedent of
this Court and United States Supreme Court, the above-cited errors
reviewed cumulatively were harmful.
ATTORNEY GENERAL CON CESSION OF ERROR
Palmer argues in his direct appeal brief that exculpatory
information provided by the State’s mental health expert was withheld
from the defense in violation of Brady v. Maryland, 373 U.S. 83, 83 S.
Ct. 1194 (1963). Appellant’s brief at 29-74. After reviewing the record
and the law, the Attorney General’s Office concedes there was a Brady
violation— and a new trial is warranted.2
Prior to Palmer’s second trial in 1996, the trial court ordered an
evaluation of Palmer to determine whether he met the criteria for
intellectual disability. See Attachment B at 11-13. Palmer was taken
to Central State Hospital and evaluated by psychologist David
Peterson. Id. At Palmer’s trial, Peterson testified that his evaluation
did not support a diagnosis of intellectual disability. Id. at 14-16. The
jury rejected Palmer’s plea of guilty but intellectually disabled and
Palmer was convicted and sentenced to death. Palmer v. State, 271 Ga.
234, 234-35, 517 S.E.2d 502, 504 (1999).
During state habeas proceedings in 2002, Dr. Peterson was
deposed by counsel for Palmer. Attachment B at 1-2. Dr. Peterson

2

The Attorney General also agrees with the District Attorney’s current
concession of cumulative error.
9
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testified that the additional information he obtained prior to the
deposition provided evidence that would support a diagnosis of
intellectual disability. Id. at 3-9. However, at that time he was unable
opine whether Palmer met the criteria for intellectual disability. Id. at
8.
In 2007, Dr. Peterson was subpoenaed as a witness for the State.
R14:4880. After he was sequestered with the other State witnesses, he
informed the District Attorney that, based upon the information he had
received that was created during Palmer’s state habeas proceeding, his
opinion was now that Palmer was intellectually disabled. Id. The
State released Dr. Peterson from his subpoena prior to his testifying at
trial and did not inform the defense of Dr. Peterson’s change in opinion.

Id. Palmer learned this information when his present counsel
contacted Dr. Peterson in preparation for Palmer’s motion for new trial.

Id. Palmer raised his current Brady claim in his motion for new trial.
R13:4255-257. Dr. Peterson provided an affidavit that was submitted
by Palmer’s motion for new trial counsel attesting that Dr. Peterson
had informed the District Attorney that he had changed his opinion.
R14:4880. Additionally, the District Attorney signed a written
stipulation that this occurred. R14:4878. However, the State argued at
the motion for new trial stage that there was not a Brady violation
because Dr. Peterson was known to the defense, and had been on the
State’s witness list, and that therefore this information could have been
obtained through reasonable diligence. Id. at 4564-565. The trial court
10
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denied the motion for new trial in a single paragraph order that did not
specifically mention the Brady claim.3 Id. at 4883.
This Court has long-held that a Brady violation must meet a fourpart test:
(1) [T]he State, including any part of the prosecution team,
possessed evidence favorable to the defendant; (2) the
defendant did not possess the favorable evidence and could
not obtain it himself with any reasonable diligence; (3) the
State suppressed the favorable evidence; and (4) a reasonable
probability exists that the outcome of the trial would have
been different had the evidence been disclosed to the defense.

McCray v. State, 301 Ga. 241, 246, 799 S.E.2d 206, 211-12 (2017)
(quoting State v. James, 292 Ga. 440, 441 (2) (738 SE2d 601) (2013)).
At the motion for new trial proceedings, the State conceded that it had
the information, argued that Palmer could have obtained the
information with “reasonable diligence,” and did not address the
remaining prongs of Brady.
With all due respect to the State’s position at the motion for new
trial, the Attorney General disagrees that this Court’s application of
“reasonable diligence” precludes relief here. Where “reasonable
diligence” has been at issue, this Court has found it to be met where the
defendant had general knowledge of the evidence and did not seek it
out. See, e.g., Cain v. State, 306 Ga. 434, 439-40, 831 S.E.2d 788, 793
3

The Attorney General’s Office is not implying that the motion for new
trial court was obligated by law to issue an opinion specifically
deciding each claim but is merely pointing this out so that the Court
understands there is no specific holding on this issue.
11
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(2019) (determining that the defendant could have obtained the
voicemails in question with “reasonable diligence” because he “was
aware of the existence and contents of the voicemails” and “were
available to him from other sources” than the cellphones confiscated by
the State). Here, the defendant was not aware, or on notice, that the
State’s mental health expert had changed his opinion and diagnosed
him as intellectually disabled.
As stated by this Court, “The constitutional guarantee of due
process does require the State to turn over evidence in its possession
that is material to guilt or punishment and is favorable to the accused.”

Bello v. State, 300 Ga. 682, 683 n.3, 797 S.E.2d 882, 885 (2017). And in
Perkinson, where the State’s mental health expert diagnosis concurred
with the defendant’s mental health expert’s diagnosis that he was
intellectually disabled, this Court pointed out that “the State needed to
disclose” this information. Perkinson v. State, 279 Ga. 232, 236-37, 610
S.E.2d 533, 539 (2005).
However, with all due respect to the defense’s position, the
Attorney General’s Office, to be clear, does not agree with Palmer’s
argument to this Court that “reasonable diligence” should not be a
factor in this Court’s Brady analysis. As correctly pointed out by
Palmer, this Court has never applied the “due diligence” component in
a manner inconsistent with the purpose of Brady.

12
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Ultimately, though, given the facts and this Court’s precedent, the
Attorney General’s Office concedes that Palmer is entitled to relief on
his Brady claim.
REQUEST TO ACCEPT AG REEMENT ON APPEAL
This was a solemn and difficult agreement reached by the parties
with the humble understanding that determining error on appeal is
solely within this Court’s province. Therefore, given the enormity of
the errors alleged on appeal, the age of the defendant, the seriousness
of his crimes, and the need to conserve judicial resources, the parties
respectfully request that this Court accept the agreement of the parties
and vacate the denial of the motion for new trial, or in the alternative,
to remand to the trial court for further consideration in light of the
revised position of the State as to the necessity of new trial.

13
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CONCLUSION
For the reasons set out above, the parties request that this Court
vacate the denial of the motion for new trial without opinion and
remand to the trial court to enter the parties’ consent judgment
granting a new trial; or in the alternative, to remand to the trial court
for further consideration in light of the revised position of the State as
to the necessity of new trial.
Respectfully submitted.
/s/ Josh D. Moore
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IN THE SUPERIOR COURT OF BURKE COUNTY
STATE OF GEORGIA

STATE OF GEORGIA,
PLAINTIFF,
V.
WILLIE WILLIAMS PALMER,
DEFENDANT.

)
)
)
) CASE: 96 R 43
)
)
)
)
)
)
)

CONSENT ORDER GRANTING
DEFENDANT’S MOTION FOR NEW TRIAL
Based upon agreement and consent of the parties that reversible error
in the trial proceedings of this matter warrant a new trial and explicitly
contingent both upon the Defendant’s commitment to opt-in for eligibility for
a sentence of life without the possibility of parole (LWOP) as well as the
State’s commitment not to seek the death penalty at re-trial, this Court hereby
GRANTS the Defendant’s motion for new trial and orders trial proceedings
to follow consistent with the agreements and representations contained herein.
Such proceedings are to entail a jury trial as to the question of criminal
responsibility and a sentencing determination to be made by the trial court.
Both the Defendant and the State have explicitly agreed to be bound by the
1
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commitments set forth herein, and the Court understands that the Defendant
makes no admission or concession as to criminal responsibility and that the
State makes no admission or concession that the Defendant is intellectually
disabled.
So ORDERED this ______ day of ________________, 2020.
________________________________
The Honorable James G. Blanchard, Jr.
Augusta Judicial Circuit Superior Court

Jointly prepared and submitted by:
/s/ Josh D. Moore
Josh D. Moore
Counsel for Mr. Palmer
Georgia Bar. No. 520028
Office of the Georgia Capital
Defender 104 Marietta St. NW,
Suite 600
Atlanta, GA 30303
(404) 795-5156
jmoore@gacapdef.org

/s/ Geoffrey L. Fogus
Geoffrey L. Fogus
Chief Assistant District Attorney
Georgia Bar No. 326433
Office of the District Attorney
Augusta Judicial Circuit
735 James Brown Blvd., Ste. 2400
Augusta, GA 30901
706-821-1151
gfogus@augustaga.gov
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